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§3.708

§3.708 Federal Employees’ Compensa-
tion.

(a) Military service—(1) Initial election.
Where a person is entitled to com-
pensation from the Office of Workers’
Compensation Programs, under the
Federal Employees’ Compensation Act
(FECA) based upon disability or death
due to service in the Armed Forces and
is also entitled based upon service in
the Armed Forces to pension, com-
pensation or dependency and indem-
nity compensation under the laws ad-
ministered by the Department of Vet-
erans Affairs, the claimant will elect
which benefit he or she will receive.
Pension compensation, or dependency
and indemnity compensation may not
be paid in such instances by the De-
partment of Veterans Affairs concur-
rently with compensation from the Of-
fice of Workers’ Compensation Pro-
grams. Benefits are not payable by the
Office of Workers’ Compensation Pro-
grams for disability or death incurred
on or after January 1, 1957, based on
military service.

(2) Right of reelection. Persons receiv-
ing compensation from the Office of
Workers’ Compensation Programs
based on death due to military service
may elect to receive dependency and
indemnity compensation at any time.
Once payment of dependency and in-
demnity compensation has been grant-
ed, all further right to FECA benefits
is extinguished and only dependency
and indemnity compensation is payable
thereafter.

(3) Rights of children. Where primary
title is vested in the surviving spouse,
the claimant’s election controls the
rights of any of the veteran’s children,
regardless of whether they are in the
claimant’s custody and regardless of
the fact that such children may not be
eligible to receive benefits under laws
administered by the Office of Workers’
Compensation Programs. A child who
is eligible for dependency and indem-
nity compensation or other benefits
independent of the surviving spouse’s
entitlement may receive such benefits
concurrently with payment of FECA
benefits to the surviving spouse.

(4) Entitlement based on 38 U.S.C. 1151.
The provisions of this paragraph are
applicable also in those cases in which
disability or death occurs as a result of
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having submitted to an examination,
medical or surgical treatment, hos-
pitalization or hospital care, training,
or compensated work therapy program.
See §§3.358 and 3.361.

(b) Civilian employment—(1) Same dis-
ability or death. Where a person is enti-
tled to compensation from the Office of
Workers’ Compensation Programs
based upon civilian employment and is
also entitled to compensation or de-
pendency and indemnity compensation
under laws administered by the Depart-
ment of Veterans Affairs for the same
disability or death, the claimant will
elect which benefit he or she will re-
ceive. On or after September 13, 1960,
an award cannot be approved for pay-
ment of compensation or dependency
and indemnity compensation concur-
rently with compensation from the Of-
fice of Workers’ Compensation Pro-
grams in such instances and an elec-
tion to receive benefits from either
agency is final. See §3.958. There is no
right of reelection. (6 U.S.C. 8116(b)) A
child who is eligible for dependency
and indemnity compensation or other
benefits independent of the surviving
spouse’s entitlement may receive such
benefits concurrently with payment of
FECA benefits to the surviving spouse.

(2) Not the same disability or death.
There is no prohibition against pay-
ment of benefits under the Federal Em-
ployees’ Compensation Act concur-
rently with other benefits administered
by the Department of Veterans Affairs
when such benefits are not based on
the same disability or death.

[39 FR 18099, May 23, 1974, as amended at 41
FR 29120, July 15, 1976; 44 FR 45943, Aug. 6,
1979; 69 FR 46435, Aug. 3, 2004]

§8.710 Civil service annuitants.

Department of Veterans Affairs bene-
fits may be paid concurrently with
civil service retirement benefits. How-
ever, payments will be considered in-
come as provided in §3.262 (e) and (h).

[29 FR 15208, Nov. 11, 1964]

§3.711 Improved pension elections.

Except as otherwise provided by this
section and §3.712, a person entitled to
receive section 306 or old-law pension
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